Eddie C. Ebbert v. Barbara Ebbert : Petition for Writ of Certiorari by Utah Supreme Court
Brigham Young University Law School
BYU Law Digital Commons
Utah Supreme Court Briefs
1987
Eddie C. Ebbert v. Barbara Ebbert : Petition for Writ
of Certiorari
Utah Supreme Court
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_sc1
Part of the Law Commons
Original Brief Submitted to the Utah Supreme Court; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Lowell V. Summerhays, Kenn M. Hanson; attorney for appellant.
James P. Cowley, William H. Christensen; Watkiss & Campbell; attorneys for defendant.
This Legal Brief is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme Court
Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation
Legal Brief, Ebbert v. Ebbert, No. 870476.00 (Utah Supreme Court, 1987).
https://digitalcommons.law.byu.edu/byu_sc1/1791
J i Ah 
il F U 
<5.9 
?*>/?£ IN THE SUPREME COURT 
STATE OF UTAH 
* * * * * * * * 
EDDIE C. EBBERT, 
Plaintiff - Appellant, 
vs. 
BARBARA EBBERT, 
Defendant - Respondent, 
PETITION FOR WRIT 
OF CERTIORARI 
CASE NO. /tflOLl~l(p 
* * * * * * * * * * 
PETITION FOR WRIT OF CERTIORARI FROM A DECISION AND JUDGMENT 
OF THE UTAH COURT OF APPEALS 
LOWELL V. SUMMERHAYS (3154) 
LAW OFFICES OF LOWELL V. SUMMERHAYS 
Attorney for Plaintiff and Appellant 
4609 South State Street 
P.O. Box 1355 
Sandy, Utah 84091-1355 
Telephone: (801) 942-8008 
KENN M. HANSON (1355) 
Attorney of record for Plaintiff and 
Appellant at trial 
5085 South State Street 
Murray, Utah 84107 
Telephone: (801) 268-3994 
JAMES P. COWLEY (0739) 
WILLIAM H. CHRISTENSEN (4810) 
WATKISS & CAMPBELL 
Attorneys for Defendant and ResDondent 
310 South Main Street, 12th Floor 
Salt Lake City, Utah 84101 
Telephone: (801) 363-3300 DEC 151987 
Clerk, Supreme Court, Utah 
IN THE SUPREME COURT 
STATE OF UTAH 
* * * * * * * * 
EDDIE C. EBBERT, 
Plaintiff - Appellant, 
vs. 
BARBARA EBBERT, 
Defendant - Respondent. 
* * * * * * * * * * 
PETITION FOR WRIT 
OF CERTIORARI 
CASE NO, 
PETITION FOR WRIT OF CERTIORARI FROM, A DECISION AND JUDGMENT 
OF THE UTAH COURT OF APPEALS 
LOWELL V. SUMMERHAYS (3154) 
LAW OFFICES OF LOWELL V. SUMMERHAYS 
Attorney for Plaintiff and Appellant 
4609 South State Street 
P.O. Box 1355 
Sandy, Utah 84091-1355 
Telephone: (801) 942-8008 
KENN M. HANSON (1355) 
Attorney of record for Plaintiff and 
Appellant at trial 
5085 South State Street 
Murray, Utah 84107 
Telephone: (801) 268-3994 
JAMES P. COWLEY (0739) 
WILLIAM H. CHRISTENSEN (4810) 
WATKISS & CAMPBELL 
Attorneys for Defendant and 
310 South Main Street, 12th 
Salt Lake City, Utah 84101 
Telephone: (801) 363-3300 
ResDondent 
Floor 
TABLE OF CONTENTS 
Page 
Table of Authorities ii 
Questions Presented 1 
Opinion of the Utah Court of Appeals 2 
Jurisdiction 3 
Controlling Authority 3 
Statement of the Case 5 
Statement of the Facts 8 
Arguments 
ARGUMENT I - THE UTAH COURT OF APPEALS ERRED IN ITS 10 
DETERMINATION THAT APPELLANT WAS NOT ENTITLED TO A HEARING 
ON HIS PARENTAL FITNESS BEFORE HE WAS DENIED CUSTODY OF HIS 
CHILDREN. 
II - THE UTAH COURT OF APPEALS MISSTATED THAT 11 
WHICH IT RELIED UPON TO REACH ITS DETERMINATION, IMPROPERLY 
OVERLOOKED A SIGNIFICANT PORTION OF THE PLEADINGS, AND ERRON-
EOUSLY DETERMINED THAT THERE WAS A STIPULATION IN ITS DETERMI-
NATION THAT CUSTODY WAS NOT AT ISSUE. 
ARGUMENT III - THE UTAH COURT OF APPEALS ERRED IN ITS 14 
DETERMINATION THAT THE TRIAL COURT WITHDREW CUSTODY AS AN 
ISSUE WHEN APPELLANT WITHDREW PROFFFERED TESTIMONY. 
ARGUMENT IV - THE DECISION OF THE UTAH COURT OF APPEALS 14 
IS IN DIRECT CONFLICT WITH UTAH LAW AND IMPROPERLY LIMITS THAT 
INCOME WHICH SHALL BE CONSIDERED IN DETERMINING LEVELS OF SUPPORT. 
ARGUMENT V - THE UTAH COURT OF APPEALS DECIDED SUB- 15 
STANTIVE ISSUES WHICH WERE NOT RAISED BY EITHER PARTY ON 
APPEAL AND WHICH WERE NOT PROPERLY BEFORE THE COURT. 
ARGUMENT VI - THE UTAH COURT OF APPEALS IMPRODERLY 18 
RESTRICTED ITS SCOPE OF REVIEW WITH REGARD TO THE QUESTION 
OF GENDER BIAS. 
Conclusion 19 
Addendum 
Utah Court of Appeals Opinion, EBBERT V. EBBERT 
I 
TABLE OF AUTHORITIES 
CASES CITED 
Paoe 
ARGYLE V. ARGYLE, 688 P.2d 468 (Utah 1984) 18 
BROWN V. BROWN, No. 860125, Utah; Oct. 21, 1987 19 
EBBERT V. EBBERT, Case No. 860229-CA, Ut. Ct. Appeals . . . . 2 
(Nov. 3, 1987) 
ENGLERT V. ENGLERT, 576 P.2d 1274 (Utah 1978) 18 
HUNT V. HUNT, No. 19879, Utah, August 29, 1985 (unpublished) . . 18 
JONES V. JONES, 700 P.2d 1072 (Utah 1985) 15 
KIESLE V. KIESLE, 619 P.2d 1374 (Utah 1980) 15 
STANLEY V. ILLINOIS, 405 U.S. 649 (1972) 10 
TEESE V. TEECE, 716 P.2d 106 (Utah 1987) 18 
WEINBERGER V. WEINSFELD, 420 U.S. 636, (1975) 10 
CONSTITUTIONAL PROVISIONS AND STATUTES 
U.C.A. 78-45-7 (1)(2) 16 
U.R.C.P. 15(b) 9, 11 
U.S. Constitution Amendment XIV Section 1 14 
ii 
IN THE SUPREME COURT 
STATE OF UTAH 
* * * * * * * * 
EDDIE C. EBBERT, ) 
) PETITION FOR WRIT 
Plaintiff - Appellant, ) OF CERTIORARI 
vs. ) 
BARBARA EBBERT, ) CASE NO. 
Defendant - Respondent. ) 
* * * * * * * * * * 
QUESTIONS PRESENTED 
I. Did the Utah Court of Appeals err in it's determination 
that the father in this case was not entitled to a hearing on 
parental fitness before he was denied custody of his children? 
II. Did the Utah Court of Appeals conflict with Utah law 
and the decision of another panel of the Court of Appeals when it 
decided that part of the pleadings and a proposed stipulation, 
which could never be reduced to writing and was set aside by the 
Trial Court, prevented custody from being a contested issue? 
III. Did the Utah Court of Appeals err in concluding that 
the Plaintiff declined the court's offer to place custody in 
issue when the record is clear that the husband was merely with-
drawing his proffer of proof on one narrow aspect of child cus-
tody; that being abuse? 
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IV. Does the opinion of the Utah Court of Appeals conflict 
with Utah law and improperly restrict that income which shall be 
considered in determining support? 
V. Did the Utah Court of Appeals decide substantive issues 
which were not raised by either party on appeal, and therefore, 
are not properly before the court? 
VI. Did the Utah Court of Appeals improperly restrict the 
scope of its review in reaching decisions which did not comply 
with Utah law merely because of the gender of the parties? 
OPINION OF THE UTAH COURT OF APPEALS 
The Utah Court of Appeals held that it is proper to deny a 
father the right to custody of his children without allowing him 
a hearing on his parental fitness. EBBERT V. EBBERT, Case No. 
860229-CA, Ut. Ct. Appeals (November 3, 1987). 
The Utah Court of Appeals determined that when the Appellant 
denied that Respondant should have custody of their children in 
his answer (R. at 25) to her counterclaim, wherein she sought 
custody (R. at 12, 13), the Appellant still did not place custody 
at issue. EBBERT, SUPRA. 
The Utah Court of Appeals further ruled that the Appellant 
declined the Trial Court's offer to place custody in issue. 
The Utah Court of Appeals decided that the total discretion-
ary income of the wife shall not be considered while the total 
income of the father should be considered, including that which 
is not discretionary, in determining levels of support. Ibid. 
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The Utah Court of Appeals held that it does not have the 
power to review both the facts and law of this case with regard 
to the issue of subliminal bias. Ibid. 
The Utah Court of Appeals answered two questions 
which were never raised by either party on appeal. 
(Brief of Appellant) The question answered with regard 
to child support was stated not to be the question 
presented for review by the Appellant (Reply Brief of 
Appellant), and the question answered with regard to 
the division of property cannot be found in any of that 
which was presented to the court by either party. 
The Utah Court of Appeals decision is reflective of a sub-
stantial gender bias in the favor of women, and it is suggested 
that the foregoing series of decisionc were only made by the 
Court because of the gender of the respective parties as reflec-
ted by an analysis of the gender of the prevailing parties in the 
cases cited by the Utah Court of Appeals. 
JURISDICTION 
Jurisdiction to review the opinion of the Utah Court of 
Appeals entered in this matter November 3, 1987, is vested in the 
Utah Supreme Court pursuant to Utah Constitution Art. VIII, 
Section 3; Utah Code Ann. Section 78-2-2(2) (1987); and R. Utah 
S. Ct. 42, A3 and 45. 
CONTROLLING AUTHORITIES 
The following provisions of Utah Code Ann. and the United 
States Constitution are at issue: 
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Rule 15(b) Utah Rules of Civil Procedure 
(b) Amendments to Conform to the Evidence. When 
issues not raised by the pleadings are tried by express or im-
plied consent of the parties, they shall be treated in all re-
spects as if they had been raised in the pleadings. Such amend-
ment of the pleadings as may be necessary to cause them to con-
form to the evidence and to raise these issues may be made upon 
motion of any party at any time, even after judgment; but failure 
so to amend does not affect the result of the trial of these 
issues. If evidence is objected to at the trial on the ground 
that it is not within the issues made by the pleadings, the court 
may allow the pleadings to be amended when the presentation of 
the merits of the action will be subserved thereby and the ob-
jecting party fails to satisfy the court that the admission of 
such evidence would prejudice him in maintaining his action or 
defense upon the merits. The court shall arant a continuance, if 
necessary, to enable the objecting party to meet such evidence. 
78-45-7 (1)(2) Utah Code Annotated. Determination of amount 
of support - Assessment formula for temporary support. 
(1) Prospective support shall be equal to the amount gran-
ted by prior court order unless there has been a material change 
of circumstance on the part of the obligor or obligee. 
(2) When no prior court order exists, or a material change 
in circumstances has occurred, the court in determining the 
amount of prospective support, shall consider all relevant fac-
tors including but not limited to: 
(a) the standard of living and situation of the par-
ties; 
(b) the relative wealth and income of the parties; 
(c) the ability of the obligor to earn; 
(d) the ability of the obligee to earn; 
(e) the need of the obligee; 
(f) the age of the parties; 
(g) the responsibility of the obligor for the support 
of others. 
Amendment XIV United States Constitution 
Section 1. 
All persons born or naturalized in the United States, 
and subject to the jurisdiction thereof, are citizens of the 
United States and of the State wherein they reside. No State 
shall make or enforce any law which shall abridge the privileges 
or immunities of citizens of the United States; nor shall any 
State deprive any person of life, liberty, or property, without 
due process of law; nor deny to any person within its jurisdic-
tion the equal protection of the laws. 
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STATEMENT OF THE CASE 
Appellant brought appeal from the decisions and decree of 
the Third Judicial District Court in and for Salt Lake County, 
State of Utah, to the Utah Court of Appeals wherein he raised 
several questions with regard to the Trial Court's disposition of 
issues characterized as follows: (See EBBERT, SUPRA.) 
1. That custody was not at issue even though the Appel-
lant, in his answer to Respondant's counterclaim, denied that she 
should be awarded custody of their children. 
2. That Appellant was not entitled to a hearing on his 
parental fitness before he was denied custody of his children 
even though the court was notified that Appellant believed cus-
tody to be a contested issue and requested that he be given his 
right to a hearing. 
3. That the Appellant waived his right to a hearing on his 
parental fitness by retracting his testimony which raised the 
spector of child abuse, after the court had already denied Appel-
lant's request for a hearing on his parental fitness. 
4. That it is appropriate to award custody without making 
proper Findings of Fact, particularly as to the best interest of 
the children. 
5. That custody can be awarded based upon proposed stipul-
ations which the parties could never agree upon, could never 
reduce to writing, were never signed by both parties, were never 
signed by the Trial Court, and were set aside in their entirety 
by the Trial Court. 
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6. That it is proper to make a division of the marital 
assets which equates to 97%/3% split between husband and wife, 
and then making Findings of Fact as to the values of that proper-
ty not as a judicial determination based upon evidence, but on 
the assumption that the majority of the assets came as gifts from 
one of the parties family. 
7. That it is proper to award alimony to a wife because of 
self-imposed reduction of income and without any consideration 
for need, ability, wealth, or life-styles of the parties. 
8. That child support should be based upon an equalization 
of incomes without any consideration of the total discretionary 
income of the wife while including all possible income to the 
husband including that which is not discretionary, that being a 
company car. Further, in awarding child support with a total 
disregard of the needs of the children or the relative ability of 
the parties to provide for those needs. (R. at 330) 
9. That there is no need to consider the best interest of 
the children with regard to their removal from the jurisdiction 
of the court or in defining a visitation schedule. 
The Utah Court of Appeals upheld all fo the Trial Court's 
determinations with the exception of the following: 
1. That there must be a judicial determination and Finding 
of Fact that it is in the best interest of the children before 
they may be removed from the jurisdiction of the court. 
2. That there must be a judicial determination and Find-
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ings of Fact that visitation is in the best interest of the 
children. 
3. That the award of property be upheld so long as Respon-
dant fulfills that which has been repeatedly represented would be 
done, but to date has not. 
In upholding the balance of the lower court's disposition of 
this case, the Utah Court of Appeals is in conflict with Utah law 
and further deprived both father and children of their constitu-
tionally protected rights. 
Appellant now seeks from the Utah Supreme Court an order 
remanding this case for a new trial on all issues by deciding the 
following: 
1. That the issue of child custody must receive a plenary 
trial. 
2. That the Respondant has the burden of proving that it 
is in the best interest of the children to be removed from the 
jurisdiction of the court. 
3. That the Court must make proper Findings of Fact with 
regard to the bet interest of the children. 
4. That the marital property be divided based upon Utah 
law. 
5. That the levels of support be determined based upon 
Utah law and with equal consideration given to the total discre-
tionary income of both parties. 
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STATEMENT OF FACTS 
The Appellant filed his complaint wherein he set forth a 
statement to the effect that Respondant could have custody only 
if extensive visitation rights, which were closely outlined, were 
granted to Appellant, (R. at 2) 
The Respondant filed her answer and counterclaim in denying 
that Appellant should have the visitation, which visitation was 
essential to support Appellant's offer of custody. (R. at 12, 13) 
The Appellant formally answered Respondent's counterclaim 
denying everything requested therein, including Respondant's 
request for custody. (R. at 25) 
The parties arrived at a proposed stipulation with the 
Appellant under great duress, caused by Respondant's threats to 
use the millions of dollars available to Respondant to take the 
two minor children as far away as Europe, insuring that Appellant 
never saw them again, in light of the practice of Utah courts 
awarding children to the mother. (R. at 578 - 580) The proposed 
stipulation was read into a record without the Trial Court being 
present. (R. at 302) 
The parties' respective counsel prepared several versions of 
the stipulations, none of which were acceptable to both parties, 
none of which were signed by both parties, none of which were 
signed by the Trial Court, and none of which were entered by the 
Trial Court. 
The Trial Court subsequently set the proposed stipulations 
aside in their entirety and ordered a trial be held on all is-
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The Trial Court subsequently set the proposed stipulations 
aside in their entirety and ordered a trial be held on all is-
sues. (R. at 205) At trial, the court decided that it had 
already ruled on custody and refused to consider it as a con-
tested issue. (R. at 406) Appellant made a motion to amend the 
pleadings pursuant to Rule 15(b) of the Utah Rules of Civil 
Procedure, in an effort to correct judicial err and insure Appel-
lant's right to a hearing on his fitness as a parent, which the 
Trier of Facts refused. (R. at 620-622) Appellant later prof-
fered testimony which raised the spector of child abuse. The 
Court, by way of comment and action, demanded a retraction of 
that testimony, to which the Appellant complied. (Addendum, 
Appellant's Brief) 
A motion for a new trial was heard wherein Appellant re-
quested his testimony be accepted and a hearing on his parental 
fitness be granted before he was denied custody of his chiloren. 
(R. at 349, 350) Same was again denied to Appellant wherein the 
court went to great length to set forth the severity of tne 
spector raised, but still refused to hear the evidence that would 
support that which was raised with regard to the best interest of 
the children. (R. at 360, 361) 
Appeal was made to the Utah Court of Appeals. Their opinion 




THE UTAH COURT OF APPEALS ERRED IN ITS DETERMINATION 
THAT APPELLANT WAS NOT ENTITLED TO A HEARING ON HIS 
PARENTAL FITNESS BEFORE HE WAS DENIED CUSTODY OF HIS 
CHILDREN. 
The United States Supreme Court has decided that: 
"(A) father no less than a mother, has a constitution-
ally protected right to the "companionship, care, 
custody, and management" of the children he has sired 
and raised." WEINBERGER V. WEINSFELD, 420 U.S. 636, 
(1975). 
It further held that this right may not be denied to a 
father without due process of law. In STANLEY V. ILLINOIS, 405 
u.s&. 649, (1972); the United States Supreme Court held the fol-
lowing : 
"We conclude that, as a matter of due process of law, 
Stanley was entitled to a hearing on his fitness as a 
parent before his children were taken from him and 
that, by denying him and extending it to all other 
parents whose custody of their children is challenged, 
the State denied Stanley the equal protection of the 
Laws guaranteed by the Fourteenth Amendment." 
The clear impart of the pleadings in the case at review is 
to place all issues before the court. When the court properly 
set aside the proposed stipulations in entirety (R. at 205), all 
issues were placed before the court. This clearly included 
custody. 
As Appellant had plead that custody was at issue, the Utah 
Court of Appeals has upheld a decision that is in direct conflict 
with the facts of the case and in so doing, denied Appellant his 
constitutionally protected rights. 
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Because the Trial Court provided a hearing on parental fit-
ness to one of the parents in the case at review, and the other 
parent requested the same right by way of pleadings and again 
under Utah Rules of Civil Procedure 15 (b) (R. at 620-622), which 
was made in an effort to correct judicial err, there can be no 
reasonable argument made that Appellant was not entitled to a 
hearing on his parental fitness before he was denied custody of 
his children. 
Therefore, the Utah Court of Appeals has published an opin-
ion in this case which is in violation of United States Constitu-
tion and the Laws of the State of Utah and must now be corrected. 
ARGUMENT 
II 
THE UTAH COURT OF APPEALS MISSTATED THAT WHICH IT 
RELIED UPON TO REACH ITS DETERMINATION, IMPROPERLY 
OVERLOOKED A SIGNIFICANT PORTION OF THE PLEADINGS, 
AND ERRONEOUSLY DETERMINED THAT THERE WAS A STIPU-
LATION IN ITS DETERMINATION THAT CUSTODY WAS NOT 
AT ISSUE. 
PART A 
The Utah Court of Appeals misstated the pleadings when it 
represented that Appellant requested that he be awarded extensive 
visitation. Appellant's complaint states that the custody propo-
sal set forth was "Subject to" the outlined visitation schedule. 
EBBERT, SUPRA. 
The Utah Court of Appeals states that "The court accepted 
the stipulated settlement...". Ibid. Appellant strongly ques-
tions and suggests that a court cannot accept that which it has 
not heard, has not read, has not signed, has not been signed by 
11 
both parties, and has not been entered with signature of any of 
the parties or the court. 
The Utah Court of Appeals sets forth in its opinion some of 
what the Trial Court stated in what the Utah Court of Appeals 
determined was an offer to provide custody as a contested issue. 
In so doing, it has left out, fully, fifteen (15) lines of 
testimony, comments, statements by the Trier of Facts. (R. at 
624, 625) Whereas that which has been excluded clearly helps to 
identify the confusion on the part of everyone in tne courtroom 
at that point in time, and by the Trial Court coming out of the 
bench, pointing1 its finger, and extending its arm at Appellant, 
one must conclude that the Utah Court of Appeals has failed to 
make a determination of what the facts of the case are, but in-
stead on some presumption which is unpublished. 
PART B 
In its determination that custody was not at issue before 
the Trial Court, the Utah Court of Appeals totally and completely 
ignores Appellant's answer to Respondant's counterclaim, wherein 
custody was totally and completely placed at issue by Appellant's 
absolute denial that Respondant should be awarded custody. (R. 
at 25) 
PART C 
The Utah Court of Appeals determined that custody was decid-
ed by stipulation. This is in direct conflict with Utah Law and 
the opinion of another panel of the Utah Court of Appeals. 
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Appellant brings forth BROWN V. BROWN, 744 P.2d 333: Filed 
only two weeks before the case in review wherein that which is 
required for a stipulation to exist is closely defined. When 
BROWN, SUPRA: is compared to the case in review, there can be no 
reasonable argument presented that there was a stipulation. 
The harm of these errors are several fold: 
1. The children are denied their right to have a judicial 
determination of what is in their best interest based upon the 
facts of the case. 
2. The Trial Court is denied its right to determine what 
is in the best interest of the children by allowing the parents 
to represent themselves and what their parental abilities are on 
equal footing. 
3. The Trial Court is denied its right to make proper 
Findings of Fact with regard to custody. 
4. The Appellant is denied his constitutionally protected 
right to a hearing on his fitness as a parent before he is denied 
custody of his children. 
5. The Appellant is denied his constitutionally protected 
right of custody of his children, without the State defining any 
interest in denying him same, let alone a significant and com-




THE UTAH COURT OF APPEALS ERRED IN ITS DETERMINA-
TION THAT THE TRIAL COURT WITHDREW CUSTODY AS AN 
ISSUE WHEN APPELLANT WITHDREW PROFFERED TESTIMONY. 
The Utah Court of Appeals determined that the Trial Court 
offered to correct its err and place custody at issue when it 
came out of the bench, extended its arm pointing its finger at 
Appellant and in what Appellant could only take as a demand of a 
retraction stated: "...Now you've done it...11. (R. at 624) 
Appellant did retract his proferred testimony with regard to 
the one statement that raised the spector of child abuse in the 
court's mind. (R. at 625) However, to find that a father is not 
entitled to a hearing on parental fitness unless the mother might 
abuse the children of the parties, clearly cannot withstand 
attack under the Fourteenth Amendment as defined by the United 
States Supreme Court. Appellant only retracted one statement 
regarding the spector of child abuse, he did nothing to withdraw 
the balance of the testimony offered by both parties which clear-
ly preponderated in favor of Appellant being awarded custody. 
ARGUMENT 
IV 
THE DECISION OF THE UTAH COURT OF APPEALS IS IN 
DIRECT CONFLICT WITH UTAH LAW AND IMPROPERLY LIMITS 
THAT INCOME WHICH SHALL BE CONSIDERED IN DETERMIN-
ING LEVELS OF SUPPORT. 
PART A 
During oral argument of this case, Judge Bench represented 
that in determining levels of support, Utah Law mandates that the 
14 
total discretionary income from every source be included. Appel-
lant agrees with Judge Bench citing; JONES V. JONES, 700 P.2d 
1072 (Utah 1985) and KIESEL V. KIESEL, 619 P.2d 1374 (Utah 1980) 
which included the income of other family members in determining 
the ability to provide support. 
PART B 
The Utah Supreme Court has repeatedly expressed its decision 
relating to what income must be considered in determining levels 
of support. In so doing, it has consistantly held that all 
discretionary income must be considered from whatever source to 
insure parents their right to support their children to the best 
of their ability, equally, without enriching themselves at the 
expense of their children or the other parent, and to protect the 
state from parents who refuse to support their children. JONES, 
SUPRA. 
The Utah Court of Appeals' failure to uphold the wiscom of 
the Utah Supreme Court has resulted in a series of inequities and 
which calls for correction before this new standard is used in 
other cases compounding the err. 
ARGUMENT 
V 
THE UTAH COURT OF APPEALS DECIDED SUBSTANTIVE ISSUES 
WHICH WERE NOT RAISED BY EITHER PARTY ON APPEAL AND 
WHICH WERE NOT PROPERLY BEFORE THE COURT. 
PART A 
In the instant case, Appellant absolutely and completely 
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stated that the question the Utah Court of Appeals answered was 
not the question brought on appeal with regard to support. 
The Utah Court of Appeals states: 
"Plaintiff argues the wealth of Defendant's parents, 
who made large gifts of money to Defendant during the 
marriage, should have been considered by the trial 
court. Such a consideration would be tantamount to 
imputing the wealth and income of her parents to De-
fendant, and thereby imposing a duty of child support 
on the grandparents." 
The Reply Brief of Appellant states the following at paae 
14: 
"The Plaintiff does not argue that the wealth of the 
Defendant's parents should be imputed to the Defendant, 
but instead argues the Defendant's standard of living 
should be considered and that her income from every 
source and her total discretionary income be considered 
as is required by Utah law. JONES, SUPRA. 
Whereas, the Utah Court of Appeals has answered some ques-
tion that was not before it, and the question asked remains 
unanswered. Appellant now seeks the determination of the Utan 
Supreme Court in response to the question; must the lower courts 
abide by Utah law and consider all of the factors outlined in 
Utah Code Ann. 78-45-7, or is it proper to only consider the 
total income of the father and a small part of the mother's 
PART B 
The Utah Court of Appeals also failed to answer the question 
brought before it on appeal with regard to the division of mari-
tal property. The Utah Court of Appeals held the following: 
"Plaintiff's main argument is the court failed to 
accept any of his proposed valuations. Such action 
does not constitute an abuse of discretion." 
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Appellant presented to the Utah Court of Appeals the follow-
ing argument at page 41 of his brief: 
"The Court made several errors in its division of 
assets, including its improper valuation of the assets, 
and its award of 97% of the estate to the Respondant. 
The problem of valuation involves two sub-issues: 
first, failure to make findings based upon the evi-
dence; and second, the Court's entry of findings which 
were against the clear preponderance of the evidence." 
Whereas the following questions remain unanswered, Appellant 
seeks the determination of the Utah Supreme Court. 
1. Is it an abuse of discretion for a Trial Court to make 
Findings of Facts with regard to the value of property, not as a 
judicial determination of the values based upon the preponderence 
of the evidence, but instead upon the presumption that the source 
of the assets was one of the parties parents? 
The Trial Court stated the following when asked about the 
values it found: 
"Well, I think that I'm going to adopt those numbers 
and I will tell you why. If you look at the transcript 
of the bench ruling, look at the second paragraph, in 
reviewing the evidence it is apparent to the court that 
the overwhelming majority of the assets accumulated 
during the marriage of these two people was a direct 
result of gifts by the parents of Mrs. Ebbert. That is 
basically one of the underlying reasons that the pro-
perty division was made along those lines." (Tran-
script of Proceedings, April 24, 1986, page 24.) 
2. Is it an abuse of discretion to award 97% of the mari-
tal property to one party because the parties were given large 
gifts during the marriage by that parties' parents? 
3. Must the lower courts in Utah decide the issue of 
division of marital property within the guidelines set by the 
Supreme Court of Utah, which is as follows: 
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"It is the court's duty to make a division of marital 
property and income in a divorce procedure so that the 
parties may readiust their lives to the new situation 
as well as possible. ARGYLE V. ARGYLE, 688 P.2d 468 
(Utah 1984); 
That the Trial Court must consider: 
"All of the assets of every nature possessed by the 
parties, whenever obtained and from whatever source 
derived;..." ENGLERT V. ENGLERT, 576 P.2d 1274 (Utah 
1978), which includes gifts to the parties from par-
ents. (See HUNT V. HUNT, Filed August 29, 1985, Case 
No. 19879 (Unpublished): as well as "comingled in-
heritance", TEECE V. TEECE, 716 P.2d 106 (Utah 1987). 
Whereas the Trial Court failed to meet the standard set by 
the Utah Supreme Court and the Utah Court of Appeals has erred in 
upholding same by answer that which was not before it, Appellant 
now seeks the opinion of the Utah Supreme Court. 
ARGUMENT 
VI 
THE UTAH COURT OF APPEALS IMPROPERLY RESTRICTED ITS 
SCOPE OF REVIEW WITH REGARD TO THE QUESTION OF GENDER 
BIAS. 
The Utah Court of Appeals determined that it did not have 
the authority to address the issue of bias. In support thereof, 
it incorrectly presents that Appellant failed to admit any evi-
dence of bias. EBBERT, SUPRA. 
Appellant testified to the subliminal gender bias and the 
harm it causes. (R. at 579, 580) 
The Utah Court of Appeals further held that Appellant failed 
to object to the Trial Court's alleged expressions of bias. This 
is also in err as quoted in Appellant's reply brief, pages 9 and 
10. 
18 
The Utah Constitution provides the reviewing courts of Utah 
the power to review both the facts and laws of cases brought 
before them. See BERGER V. BERGER, 713 P.2d 106 (Utah 1987). 
In conflict with this standard, the Utah Court of Appeals 
determined that it does not have the power granted it by the Utah 
Constitution and thereby, improperly found that it could not 
address the issue of bias. EBBERT, SUPRA. 
The affidavit of Appellant's counsel is a fact of this case. 
Further, a mountain of research has been compiled with regards to 
bias in the Utah judicial system which must be considered in the 
case at review. 
Whereas this issue is over-ripe for review, recent statisti-
cal data has been published, there is a gender bias task force at 
work, and this case has been framed so that the Utah Supreme 
Court may address this issue in totality, there may never be a 
more opportune time nor case to address this issue. 
CONCLUSION 
Appellant brings this petition for writ of certiorari to the 
Utah Supreme Court affording the opportunity to correct that 
which is in conflict with law, and seeking a review of the fol-
lowing errors in law: 
1. The father herein has been denied custody of his child-
ren without a hearing on his parental fitness notwithstanding his 
objections. 
2. This case has been decided based upon misinterpretation 
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of pleadings and by overlooking a complete section of the plead-
ings . 
3. A series of proposed stipulations were used to award 
custody when the same were arrived at under duress and were set 
aside by the Trial Court. 
4. There has been a restricted determination of what 
income and wealth shall be considered in determining levels of 
support. 
5. Questions have been answered that are totally unrelated 
to the questions brought on appeal. 
6. Questions brought on appeal have gone unaddressed. 
7. If there is subliminal gender bias, then a scope of 
review has been defined which will effectively preclude the 
review of this question. 
Appellant prays that, upon these special and important 
issues, the Utah Supreme Court will exercise its judicial discre-
tion by granting a review of the opinion of the Utah Court of 
Appeals, and ordering a new trial on all issues. 
RESPECTFULLY SUBMITTED, this / ^ — day of December, 
1987. 
LAW OFFICES OF LOWELL V. SUMMERHAYS 
Lowell V. Summerh'ays 
20 
ADDENDUM 
Utah Court of Appeals Opinion, EBBERT V. EBBERT 
IN THE UTAH COURT OF APPEALS 
OOOOO 
F I L E D 
NOV 0 31987 
Timothy M. Shea 
Clerk of the Court 
Utah Court of Appeals 
Eddie Clarence Ebbert, 
Plaintiff and Appellant/ 
v. 
Barbara Ann Ebbert, 
Defendant and Respondent. 
Before Judges Bench, Billings and Hanson* (District Judge). 
OPINION 
(For Publication) 
Case No. 860229-CA 
BENCH, Judge: 
Plaintiff Eddie Ebbert appeals from several portions of 
his final decree of divorce. The decree is affirmed except tor 
the portion dealing with visitation. 
Plaintiff and defendant Barbara Ebbert were married June 
19, 1976. They have two daughters, ages 7 and 5. On June 11, 
1985, plaintiff filed for a divorce. In his complaint he asked 
that custody of the children be awarded to defendant and he be 
awarded extensive visitation rights. In her answer and 
counterclaim, defendant also requested custody of the children 
with reasonable visitation to plaintiff. In September 1985, 
plaintiff learned of defendant's plan to move with the children 
to Colorado. 
On November 8, 1985, the parties presented to the court a 
proposed stipulated settlement under which defendant would be 
awarded custody of the children. The court accepted the 
stipulated settlement and heard evidence on grounds and 
jurisdiction. The parties were thereafter unable to agree upon 
the form and substance of the findings, conclusions, judgment, 
and decree. Consequently, the trial court set aside the 
stipulation and set the matter for trial on March 27, 1986. 
*Timothy R. Hanson, Judge, Third Judicial District Court, 
sitting by special appointment pursuant to Utah Code Ann. 
§ 78-3-24(l)(j) (1987). 
At trial, plaintiff attempted to amend his pleadings to 
include custody as a contested issue. The court denied 
plaintiffs motion. In its final decree, the court granted 
both parties a divorce, awarded custody of the two children to 
defendant, ordered plaintiff to pay $325.00 per child per month 
in child support, awarded defendant $1.00 per year in alimony 
for two years, established a visitation schedule, and divided 
marital property and debts. The court filed its findings, 
conclusions, judgment, and decree on May 16, 1986. Plaintiffs 
motion for a new trial was thereafter denied. 
CUSTODY 
On appeal, plaintiff primarily challenges the award of 
custody of the children to defendant. He argues the court*s 
findings were insufficient to support the custody award. 
The Utah Supreme Court, in Smith v. Smith. 726 P.2d 423 
(Utah 1986), held: 
[I]f our review of custody 
determinations is to be anything more 
than a superficial exercise of 
judicial power, the record on review 
must contain written findings of fact 
and conclusions of law by the trial 
judge which specifically set forth 
the reasons, based on those numerous 
factors which must be weighed in 
determining "the best interests of 
the child," and which support the 
custody decision. 
Id. at 425 (quoting Hutchison v. Hutchison, 649 P.2d 38, 42 
(Utah 1982)). With regard to custody in the instant case, the 
trial court merely found "The Defendant is a good mother and a 
fit and proper person to have the care, custody and control of 
said two children." In Martinez v. Martinez, 728 P.2d 994, 995 
(Utah 1986), the Utah Supreme Court held: 
A mere finding that the parties are or are 
not "fit and proper persons to be awarded 
the care, custody and control" of the 
child cannot pass muster when the custody 
award is challenged and an abuse of the 
trial court's discretion is urged on 
appeal. 
The Smith and Martinez cases are distinguishable from the 
instant case. In Smith and Martinez, custody was hotly 
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contested and, therefore, detailed findings were required for 
appropriate review on appeal. In the instant case, custody was 
not at issue. Both by pleading and stipulation, the parties 
agreed custody should be awarded to defendant. Although the 
parties were unable to agree on proposed findings, conclusions, 
judgments, and decrees, each draft thereof would have awarded 
custody to defendant. Finally, immediately prior to commencing 
trial, the court noted, "The court has previously ruled on the 
issues of jurisdiction, grounds, and custody, I believe." We 
hold that when custody is not an issue, the specific findings 
required when custody is contested are not necessary. See 
Bover Co. v. Lionell, 567 P.2d 1112 (Utah 1977) (it is the duty 
of the trial court to make findings on contested issues). To 
hold otherwise would burden the trial courts to prepare full, 
specific, detailed findings in every default divorce. When the 
parties presented to the court their proposed stipulation, the 
court questioned defendant as to her parental fitness and found 
her to be a fit and proper custodian of her own children. We 
find the court*s findings to be sufficient to support the 
custody decision. 
Plaintiff argues that the issue of custody, although not in 
the pleadings, was clearly tried and therefore he was entitled 
to amend his pleadings accordingly. Utah R. Civ. P. 15(b) 
states: 
When issues not raised by the pleadings 
are tried by express or implied consent of 
the parties, they shall be treated in all 
respects as if they had been raised in the 
pleadings. Such amendments of the 
pleadings as may be necessary to cause 
them to conform to the evidence and to 
raise these issues may be made upon motion 
of any party at any time, even after 
judgment; but failure so to amend does not 
affect the result of the trial of these 
issues. If evidence is objected to at the 
trial on the ground that it is not within 
the issues made by the pleadings, the 
court may allow the pleadings to be 
amended when the presentation of the 
merits of the action will be subserved 
thereby and the objecting party fails to 
satisfy the court that the admission of 
such evidence would prejudice him in 
maintaining his action or defense upon the 
merits. The court shall grant a 
continuance, if necessary, to enable the 
objecting party to meet such evidence. 
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Plaintiff contends testimony heard at trial regarding removal 
of the children from the court's jurisdiction, plaintiff's and 
defendant8s relationship with their children, and their 
parental abilities and desires, which testimony was often 
objected to by defendant, clearly raised the issue of custody. 
However, such testimony is equally relevant to the issue of 
visitation as it is to custody. Furthermore, contrary to 
plaintiffs claim that he was entitled to amend his pleadings, 
the Utah Supreme Court has held, "Although Rule 15 . . . tends 
to favor the granting of leave to amend, the matter remains in 
the sound discretion of the trial court." Stratford v. Morgan, 
689 P.2d 360, 365 (Utah 1984). In denying plaintiffs motion 
to amend his pleadings, the court ruled, "Well, I am not going 
to allow you to amend the pleadings at this late date. If 
custody were an issue, you could have had evaluations done, 
home studies done. We have not done any of that . . . ." We 
find no abuse of the trial court's discretion. 
Despite the courtfs ruling on plaintiff's motion, shortly 
thereafter the court offered plaintiff an opportunity to make 
custody an issue. Concerning visitation, plaintiff testified, 
"I'm afraid if I don't see them every week for the kids' 
physical health. I've seen bruises on them too many times and 
welts." The court, clearly concerned with plaintiffs 
allegations of abuse, said. 
Now you've done it because I'm going to 
terminate this hearing right now, here 
and now, and I am going to just stop and 
we're going to have—I'm going to order a 
custody evaluation. . . . If what you're 
saying is true, then I think that I can, 
on my own motion, make custody an issue 
because I'm not going to allow you two to 
stipulate to a custody situation which, 
in my mind, would put the children at 
risk. And from what you're saying, I 
think that's exactly it. So let's take a 
five-minute recess and you confer with 
[your attorney]. 
Plaintiff retracted his statement, thereby declining the 
court's offer to place custody in issue by ordering an 
evaluation. The award of custody of the two children to 
defendant is affirmed. 
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VISITATION 
Plaintiff argues the court erred in not granting more 
liberal and practical visitation rights and in failing to make 
findings concerning the best interests of the children in light 
of defendant's planned move to Colorado. In determining 
visitation rights, the trial court must "give the highest 
priority to the welfare of the children over the desires of the 
parent." Kallas v. Kallas, 614 P.2d 641, 645 (Utah 1980). The 
visitation schedule should be realistic and reasonable and 
provide an adequate basis for preserving and fostering the 
child's relationship with the noncustodial parent. Cooper v. 
Cooper, 99 N.J. 42, 491 A.2d 606, 614 (1984). 
In the instant case, plaintiff and the trial court were 
both aware of defendant's plans to move after the decree was 
issued. In his complaint, plaintiff asked for an extensive 
schedule of visitation rights. The court trimmed plaintiff's 
request, awarding specific post-move visitation rights of three 
weeks each summer and alternate holiday weekends. The findings 
are silent on the best interests of the children with regard to 
the visitation schedule. Moreover, the court only makes 
mention of the intended move without any findings as to whether 
the move would be in the children's best interests. The trial 
court abused its discretion in failing to make such findings. 
See Smith, 726 P.2d at 425. We therefore vacate the visitation 
schedule and remand the matter to the district court with 
instructions to enter additional findings of fact concerning 
the best interests of the children as to appropriate visitation 
rights. 
CHILD SUPPORT 
Plaintiff next argues the court erred in awarding $650.00 
in monthly child support. He contends the court failed to 
consider the necessary factors in determining the amount of 
support: 
1) the standard of living and situation of the parties; 
2) the relative wealth and income of the parties; 
3) the ability of the obligor to earn; 
4) the ability of the obligee to earn; 
5) the need of the obligee; 
6) the age of the parties; 
7) the responsibility of the obligor for the support of 
others. 
Utah Code Ann. § 78-45-7(2) (1987). The court found plaintiff 
earned approximately $2,000.00 net per month. Defendant, 
although unemployed, is capable of earning $700.00 net per 
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month. The court also heard evidence on the other factors. 
Plaintiff argues the wealth of defendant's parents, who made 
large gifts of money to defendant during the marriage, should 
have been considered by the trial court. Such a consideration 
would be tantamount to imputing the wealth and income of her 
parents to defendant, and thereby imposing a duty of child 
support on the grandparents. Such a result is contrary to the 
concepts of parental duty and common sense. The court acted 
well within its discretion in formulating an award of child 
support and we therefore affirm the award. 
MARITAL PROPERTY 
Plaintiff also argues the court erred in valuing and 
distributing the marital property. "Determining and assigning 
values to marital property is a matter for the trial court, and 
this Court will not disturb those determinations absent a 
showing of clear abuse of discretion." Talley v. Talley. 739 
P.2d 83, 84 (Utah App. 1987). Plaintiff's main argument is the 
court failed to accept any of his proposed valuations. Such 
action does not constitute an abuse of discretion. IJ£. In one 
instance, defendant valued her household furnishings at 
$10,000.00 while plaintiff testified they were worth 
$31,000.00. The court found their value to be $5,000.00. Even 
assuming error in that valuation, the division is not 
disproportionate. 
Plaintiff also contends the court erroneously omitted a 
$25,000.00 lien, in favor of defendant's parents, on the rental 
property awarded to him. At trial, plaintiff testified the 
lien had been extinguished, although he had no supporting 
documentation. Furthermore, in arguments before the trial 
court and this Court, it is this Court's understanding that 
defendant will arrange for the necessary documents to 
extinguish the lien. Based upon that premise, the division of 
marital property is affirmed. 
BIAS 
Plaintiff last argues the trial court was biased and 
predisposed to award custody to defendant. Plaintiff presented 
to this Court his counsel's affidavit in support of his 
argument. Matters not admitted in evidence before the trier of 
fact will not be considered on appeal to this Court. Pilcher 
v. State, Deo't of Social Services, 663 P.2d 450, 453 (Utah 
1983). Furthermore, plaintiff failed to object to the trial 
court's alleged expressions of bias; he therefore may not claim 
prejudicial error on appeal. Meier v. Christensen, 15 Utah 2d 
182, 389 P.2d 734 (1964) . 
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CONCLUSION 
Plaintiff's remaining claims are without merit. The 
judgment and decree of the trial court is affirmed in all 
respects except the visitation award. That portion of the 
decree is vacated and the case is remanded for further 
evidentiary proceedings consistent with this opinion. No costs 
awarded. 
Russell W. Bench, Judge 
WE CONCUR: 
Judith M. Billings, Judge 
Timothy R. Hanson, Judge 
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